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709, 711 (E.D. La. 1970), aff'd on opinion below, 437 F.2d 
959 (Sth Cir. 1973). 


of those resources to one matter necessarily requires 


=) 


deferral of another. The expenditure involved is fina 


~ 
in 
ct 
© 
Q 
eh) 
4) 
oO 
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and, unless fees are awarded, unrecoupable. 


Q 


have recognized (see Rios Brief at 31, 35, 36), the organiza- 
tion's ability to replenish its capital, whether through 
, 7 


private or governmental philanthropy, is never certain, and 


far less so than the ability of a commercial firm to recoup 


- * 
its losses through other fee producing activity. To the 
extent that the non-profit organization does manage to 


* The Union argues (Union's Reply Brief at 8) that since 
the Project receives funds from OEO {now from the Legal Ser- 
vice Corporation) and E.E.0.C., and since those avencies are 
allotted funds by Congressional appropriation, an award of 
attornevs fees would amount to judicial enlargement on a 
Congressional determination o1 the appropriate amount and 
use of funds. Even indulging the Union's assumptions as to 
Congressional awareness of the funds received by the Project, 
it is absurd to suggest that the amount of an appropriation 
represents a Congressional determination of the maximum 
extent to which the laws should be enforced or the rights 
of protected classes vindicated, rather than a practical 
limitation imposed by the amount of available revenues. 
And indeed, as the Supreme Court determined in Alyeska Pipe- 
line Service Co. v. The Wilderness Society, 427i U.S: 4 
262-63, n. 36 (1975), there was no Congressional intent 
the Legal Services Ccrporation Act of 1974, 42 U.S.C. § 
et seq., to restrict the recovery of attorneys' fees by 
1e Corporation's funds "where under the 


recipients of t 


} . 
circumstances other plaintiffs would be awarded such fees. 


f-, 
4 


survive independent of court awarded fees, there 


by denial or reduct 


attorneys fees in on se, rather than to the 


individuals in other cases whose righ 

devoted to vindicating. In circumstances where 
firm would be fully compensated for its services 
regard to its other sources of incomé, there is 
eguitable ground for treating differently 


organization. Thus, this Court in Jordan \ 


und-raising efforts should accrue to the 


ion 


F.2a 646 (2nd Cir. 319 rejected the contention that 


attorneys fees were not warranted because one 


Ss in he plaintiffs therein we 


a * 
at 649. 


The sources from which the organizatio 


n 
ai 


obtained 


funds, whether governmental or private, do not alter the 


equities. While the non-profit organization's c 
4 t J 


be the protection of certain rights 


* The Union attempts to deal with this holding 


h 


10S 


or 


\ 


characteriz- 


ing it as dictum (Union Reply Brief at 5), which it clearly 


is not. The defendant's contention therein was, 
noted, "renewed on appeal" and rejected by the C 
with other contentions as "unimpressive." 496 F 
The fact that the Court did not find the matter 

discussion or evince any concern with the source 


as 


our 
wor 
of 


the Court 
t along 

at 649. 
th further 
the 


organization's funds, does not detract from the authority 


of the disposition. 


7 


classes, theenforcement of the law is not, as defendants 

suggest, its duty or responsibility in any sense comparable 
to that of a governmental agency. That an organization may 
obtain funds through grant or contract with federal agencies 


+4 sc 
Ctives 


for the purpose of aiding the implementation of its obj 


@ 


does not distinguish it in 


tion which receives funds for the same purpose from private 


m 


sources. Thus, the courts 


mae 


lave awarded or approved in prin- 
ciple awards to non-profit organizations receiving jovernmental 


unds as well as to organizations receiving private funds. 


* Th the National Employment Law Project, Inc., 
Its:.-= ee to employment problems of the poor 
gener jing problems of racial discrimination as 
well noent nsurance, welfare work rules, and other 


** The Union's Reply Brief, p. 6, -ncorrectly suggests that 
he Supreme Court's rejection in Alyeska Pipeline Service Co. 

=A a 4 o ae «Sees ~ —— 7 
v. The Wilderness Society, 421 U.S. 240 (1970), of any doctrinal 
basis for awards of any fees to any counsel other than where 
authorized by statute or traditional equitable doctrine, 
undermines the authority of decisions which, in approving 
awards to organizations receiving federal as well as private 

y have based the authority for any award on the 

doctrine rejected in Alyeska. 


a 


i unds, ma 


If, on the other hand, the Union's point is that such 
non-statutory awards, or awards under statutes other than 
Title VII, to organizations receiving federal funds, do not 
involve explicit restrictions on awards to the government, 
the Union overlooks the general restriction to this effect 
im 26°0.8.C. §2412; 


N 
No 


c = £ 7 - . 

(See Rios Brief at 31-34, and, in ad tion, rig 

iat Pee Sec eee ra . = ree : 
Trainor, 67 F.R Ds. 637, 439 (ND. Tik. 2875} (award aporo- 
* . . — tn c ; + 

priate to counsel employed by federally funded legal ser- 


Under Title VII the E.E.O.C. and the United States 
through the Attorney General, are vested wit! various 
responsibilities and authority which a private litigant 


clearly does not possess, regardless of the attorneys repre- 
senting him or the funding sources of the private organization 


* 


which provides those attorneys. Such litigants do not 


Y 
i 
. 


* The Act established the United States Equal Employment 
Opportunity Commission which was authorized to investigate and 
conciliate complaints, and, after 1972 to bring civil actions 
against persons on behalf of aggrieved individuals. 42 U.S.C. 
§2000e-5 (b),(f) (1). In addition, the United States, through 
office of the United States Attorney General, was empowered 

to bring civil actions against certain governmental defen- 
dants, 42 U.S.C. §2000e-5(f£) (1), file suit where it had 
reasonable cause to believe that a "pattern and practice" of 


(cont'd on following page) 


assume the prerogatives or authority of the Commission or 
the United States under other provisions of Title VII, and 
Similarly cannot reasonably be construed as the "Commission" 
or the "United States" within the meaning of the attorneys 
fee provision, 42 U.S.C. §2000e-5(k). Awards to litigants 
represented by counsel from organizations which receive 
federal funds clearly accords with tlie purposes of the 
attorneys fee provision (see py} 15-23, supra), and is in 

no sense a circumvention of tl restriction on awards to 
the Commission or the United States when either is the pre- 
vailing "party." Awards to counsel from suct organizations 
are common in numerous contexts (see Rios Brief at 39), and 
have not been viewed as violative of the restriction on 
attorneys fees to the government provided in 42 U.S.C. 


20.%0e-5(k), or of 


@i.2c* provided 


United States as 


the 


U.Sec. 


o 


the prevailing 


(cont'd from 


discrimination exi 


preceding page) 


Lae) 


sted, Gz ix 


genera] 


l restrictions to the same 
§2412, which applies to the 

gG party in any context. 

S.C. §2000e€-6, and request that 


a three judge court be convened to hear and determine cases of 
general public importance. 42 U.S.C. §2000e-6. 

Private litigants must file charges with local fair employ: 
ment agencies and the EEOC within a limited period of time 
after the date of the discriminatory act, 42 U.S.C. §2000e-5(e), 
or their claim is lost. They must generally wait until 180 
days after the EEOC has assumed jurisdiction,or the charge is 
dismissed by the EEOC, before they may file a civil action, 42 
U-S.C. §2000e-5(f) (1). And they must file suit within 90 days 


U.S.C. 


A 
42 


the occurrence of 


cert 


a 
§2000e-5(f 


5 
a 


in events in the administrative 


(1). 


The National | pioymer t Law Project, Inc. is a 
not-for-profit corporation organized under the laws ox ti 
State of York, and approved to engage in the practice 
of law by an order of the Appellate Division, Fir Department. 
It may receive funds from public private sources and 
request and receive judicial awards of attc fees to 
carry out its purposes of "; iding a.sistance in the are 
of emp % to legal services attorneys and represent- 
Lig) © poor in connection with employment related problems" 
(A-1013). Just as thousands of other organizations and 
anies, it receives federal funds | jrant and contract. 
Yet it is no more the "United States" or a f¢ agency’ 
than the Hughes Aircraft Company, Grumman Aerospace Corpora~ 
? é . . * + . 
- tion, the Massachusetts Institute of Technology, the American 
‘ : ‘ ; ; , ; — 
*. Dental Association, the Black Economic nion of Greater 
K y and the Booker T. Washington Foundation, h 
were among the organizations awarded federal contracts on a 


co 


e JAC further claims, without author 


there is a clear Congressional purpose that litigati 


by the Government to enforce a law be borne by the p 
* See Business Daily, United States Depart 
Com 23, 1976, for a complete list of the 
over $25,000 awarded by the federal government on Ma 


Ul 
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on brought 


ublic, 

ment of 
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In its reply brier tne UnN1ON argues that it TALS 


Court reverses the district court's reduction of attorneys 


fees, Cit of Detroit v. Grinnell Corp., 495 F.2d 448 (2d 

> = — Bd 
Cir. 1974) requires a remand for a full evidentiary hearing 
on the appropriate amount of the award. (Union Reply Brief 
at 15) Although the Union acknowledges that the district 
court did determine that the “affidavits submitted [by the Rio 
attorneys] are sufficiently detailed to meet the standards 
of the €. 5 nellj" (A-1016), the Union 
argues requires a hearing in every case. This 


is not the holding of Grinnell, or the interpretation of 
1is Court in cases which have followed it. In Grinnell, 
24 case involving three consolidated, private antitrust, na- 


+ rc 


: sal elnec ac sne 4 ~ neve p yt 4 mae ro srceana 
tional class actions, the attorneys fee award was reversed 


na } 


; r tT 
alia L 


1e issue remanded for a hearing 

"Because we feel that this fee 
excessive and dis 
reliance upon the contingent f: 
syndrome and because we feel that 
an evidentiary hearing was impera- 
tive in this case." (emphasis 
supplied) 


495 F.2d at 468 


The fees sought and already determined by the lower court to 


be appropriate if they "were to be paid by a profit-making 


was 
Zi 


5 Fanad y " A 7 Is en wv ste = he Care ~ . °4 } 
defendant" (A-1017), display none of the factors with 


Grinnell was concerned and for which the hearing was held 
necessary. Indeed, the affidavits were submitted by coun- 
sel (A-969-86) and determined by the court in light of the 
eo wiawaa ets lished in Grinn 17 Tha matter m6 m4 ¥ 
standards establisnea in Granneli. ine matter as determine 
on the basis of the experience of counsel, the hours worked, 
and tasks involved, and was determined by a court whicn was 
timately familiar with the proceedings and the nature anc 

a 
quality of the services performed. The fee which the dis- 
trict court determined to be otherwise appropriate was in no 
way excessive, averaging out to $52.29 per Dur. (C are 
awards in cases cited in Rios Brief at 25-26) The matter 
is thus comparable to that in Cranston v. Hardin, 504 F.2d 
566, 578-79 (2d Cir. 1974), in which this Court, after 
Grinnell, upheld an award of attorneys fees in a case where 
aT videnti -y he ; cI P > + held hut whe > + =) c 
an Videntiary nearing was not neia, Hue wnere the awara was 
based on detailed affidavits and the district court's famil- 
iarity with the work done by the attorneys in the case. Sim 


lar considerations formed the basis of the 


affirmance of an attorneys fe2s award in a 


Kaplan v. Local 659, Stage Employees, 525 


th 


F.2d 


(9th Cir. 1975). The amounc of che fee to which plaintiffs 


are entitled has been fully and correctly determined by 


* Defendants' sugg¢ :on that the work in 


duplicated that in the government's action 


lous and was properly rejected by the district court. 


the 


Rios 


is simply 


the 


+ Thea - » lis ; mar 7 -4 } 
urt. The further evidentiary hearing sought 
nion is neither re lread or appropriate. 
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or the tforegol reasons, the l tri 12 
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snould be reversed ins rar iS lt € linea il 
MCi ul j ind awarded tees 1 int J 
+ + } r + r or +h ot ra ‘ ld 
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irmed. 
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